OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

™ .
Gw"c- .A"“ June 1, 1939

Eonoradle T. k. Trimble

First assistant “tate Cuperintendent
Department of Education

Austin, Yexus

Dear Sir: Opinion ¥p.

a_pe
Pang the purpose of con-
stryo school buildings.

This will acknowledge

cee pt
1939, requesting an op

2 ity and proeure a
pithin the city or ¥l Paso

out what jurisdiction this
8 ovyver the construction of school bulldings
Nmits of El Paso, Texzs.

Code 15 based on the Building Gode
of the\Nat oard of Fire Underwriters, which re-

1 eoleol buildings to be of fireproof eonstruc-
the plans of & school bullding meet all
reguirements of the Code before & permit is isaued.

"The Tl Pasc Schoel Board hes taken the stand that
the City hes no Jurisdiction and therefore dces not have
to meet the reguiremertes eof the Building Code or obtain
a permit from the City for school building construction.

"*Plesce inform me if we bave any Jurisdietion or not.

®1 ar enclosing a copy of our Buildiug Code.”
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4nd you also aticch to your request a copy of the Building Code of
the City of El Paso with our attention dirooted to Section 402,
¥ireproof Construction Required. Subsection £ thereof reads a8
follovws:

"Z. tpecial occupancies. Schools, asylums deten-
tion bulildings, hospitels, jaills, pnurscriese, and theatres
hereafter erected shail be «f fireproof-construction,
excedt that theulers havirng a seating capacity of not
sore than 1000 pecple and without dressing rooms or
stage upon which atage scenery may be used, and which
are used and designed for use only for motion plctures or
for purposes of asserbly, snd which are situated outeide
of Fire Zone No, 1, may be of ordinary comnstrustion,
provided that all interior walls and all cellings shall
have a fire resistmnce rating of not less then -one hour
epd the projection room sheall have a fire resistance
rating of not less than two hours, under the standard
tests of the lational Board of Fire Underwriters.®

In reply to your communication, we wish to advise that
frox an independent investigation mede by this Department after re-
.ceipt of your request, we have procured the following 1nror-ntion
which we are advised 13 suthentic and so we rely thereon.

Under Article 3781, et seq of the Ravised Civil Statutes
of Texas of 1879, the City of E1 Paso assumed control of the
sochools within that city on the 4th day of December, 1882, and
has since said day continually controlled the schocls within it as
a part of the city zovernment as is in such ceases made and pro-
vided by law.

On page £4 of House Bill KNo. 196, Chapter 5, of the hActs
of the legislature of 1907, special laws, a charter was granted -
to the City of El Pasc &and in Section 1 or seid charter it pro-
‘vided:

e « o« all the inhabitents of the City of il Paso,
in il Paso County, Texas, as the boundaries and limits
of sald city are herein esteblished or may be hereafter
sotablished shsll conatitute and continue to be a body
politic and corporate by the name and style of the *City
of k1 Paso' and &8s such they and their successors by
thet name shall heve perpetual succession and shell have,
exerocise and enjoy &ll of the rights, immunities, powers,
privileges and franchises now possesged and enjoyed by
seid city as weil es thoae herein granted or conferred."



+

In Seotion 2 of the same charter, it further provides:

"+ « » &and it shall have aml exercise all powers
of munieipal government not prohibited to it by this
charter or by some genersl law of the Stete of Lexas,
or by the provisions of the Constitution of iexas.”

Secticn 28 of said charter gives the City of El Paso
contrcl over the school fund of such ¢ity and Section 70, Eubsec-
tion (a), under general powers and duties of the city counecil
gives to such city the following powers:

"e « « to direct and dctermine in what part of said
city buildings of wood shall not be erected:

". « « to provide for and regulate the safe construo-
tion, inspection end repsir of sll private and publiec
bulldings within said city, and to regulate, restrain, or
prohibit the erection of wooden or frame bulldings within
the limits of said e¢ity, or any part thereof, . ."

And in pursuance to the Bome Kule Act of the Legislature
of 1913, governing cities of like kind eand charecter as the City
of Rl Paso, the City of El Paso did adopt and come under the Home
Rule 4Acot,

And Sectlion 25, Article 1175, Revised Statutes, the Home
Hule Act, provides:

T "25. To provide for the establishment and designa-
tion of fire limite and to presoribe the kind and eharacter
of buildings or gtructures or improvements to be erected
therein, and to provide for the ereoction of fire proof
buildings within eertailn limits, and to provide for the
condemnation of dangerous structures or buildings or
dilapidated buildings or dbulldings cslculated to increase
the fire hazard, and the manner of their removel or destiruce
tion." ,

uection 26, irticle 1175 Revised Statutes, the Home Hule
Aot , provides:

"26., To divide the city in 2Zones or districts, end
to regulaste the loocation, size, helight, dulk and use of
buildings within such zones or districts, and to establish
building lines within such zones or districts or otherwise,
and make different regulations for different districts and
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thereafter alter the same. The govarning suthorities
may be smuthorlzed by their charter to create a commisgsion
or becerd for the purpose of carrying out the powers of
t:.is section, or ray provide for the creation of a

bocerd of appeals or review for the purpose of hearing

and deciding on arpesls from and reviewing any order,
requirerent, decision or deterrination of the governming
authorities in carryi-g out tlLe poviers and authority
herelr ccnferred; provided the authority and power herein
conferred shall never i:e construed to be a limitation

of aﬂy other power and suthority conferred in this chap-
ter.

And Section 32 of the “ome Kule Act (Article 1175, K.S.)
as adopted by the City of Tl Paso, provides as follows:

32, 7To provide for the establishment of public
schools and public school system in any such city, and to
have exclueive control over same snd to provide such.
regulations esnd rules governing the management of same
a8 may be deensd advisadle; to levy and collect the neo-
essary taxee, gencral or special, for the support of such
public schools and public school system.”

Wedo not deem it necessary to cite authorities in making
the statement that oities of the kind and cless as the City of
El Paso have authority to pass and enforce e Building Code.

"Iroperty of public schools is held in trust by oity,
distriot, county or other statutory ageney to be used for the
denefit of school children therein.” love va. City of Dallas,
40 5. %. {24) 20,

It can thue be seen that the City of El Pasc has con- _
trolled its schools long prior to the granting of a special charter
to saild city by the legislature of Texas, and long prior to the
adoption of the BEome Rule Act, end by virtue of the above clted
and quoted case, the property of the public echools is heléd in
trust by the ocity.

e, therefore, hold that the school euthorities of the
City or E)l Paso must meet and comply with eaeh reguirement of the
Building Ccde of the City of ¥l Paso, and procure from the proper
authorities thereof a perrit toc erect such building or buildinge
a8 they desire to so erect within the corporate limitz of said
city.

Yours very truly

Aésiatanh




